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QUESTION PRESENTED FOR REVIEW
Should this Court grant a writ of certiorari to review the court of appeals' order
temporarily remanding defendant's appeal for the trial court to prepare and approve a
"statement of evidence or proceedings" under Utah R. App. P. 11(g)?
COURT OF APPEALS' ORDER
The court of appeals' unpublished order of remand was issued on November 30,1999,
and is attached as Addendum A.
STATEMENT OF THE CASE
Defendant was charged in juvenile court with second degree felony attempted
homicide (R. 9). Pursuant to the Serious Youth Offender Act, Utah Code Ann. § 78-3a-602
(1996), the juvenile court bound defendant over to stand trial in district court (R. 12). A jury

convicted defendant of the lesser charge of aggravated assault after a two-day trial held April
22-23,1999 (R.76-77). Defendant was sentenced to serve zero tofiveyears in the Utah State
Prison (R. 117).
Defendant timely appealed his conviction to the Utah Court of Appeals. See Petition
for Certiorari, Addendum D. Among other things, defendant's docketing statement claimed
that the evidence presented at trial was insufficient to convict him. Id. The district courtj
misplaced the videotape of the second day of trial, April 23,1999. Consequently, defendant
could not obtain a transcript of the proceedings for that day.
Based on the missing videotape, defendant moved the court of appeals for summary
reversal and remand for a new trial. See Petition for Certiorari, Addendum A. Defendant
alleged that it would be impossible to reconstruct an entire second day of trial such that he
could adequately address his claims on appeal, particularly his challenge to the sufficiency
of the evidence. Recognizing that such a reconstruction would be very difficult, the State did
not oppose the motion. Id, Addendum F.
Instead of summarily reversing, however, the court of appeals "temporarily remanded
[the case] to the trial court for preparation and approval of 'a statement of evidence or
proceedings' pursuant to Utah R. App. P. 11(g)." Defendant has petitioned this Court to
review that order.

2

ARGUMENT
THIS COURT SHOULD NOT GRANT A WRIT OF
CERTIORARI BECAUSE DEFENDANT HAS NOT YET
BEEN, AND MAY NOT BE, HARMED BY THE COURT
OF APPEALS'ORDER
A writ of certiorari "will be granted only for special and important reasons." Utah R.
App. P. 46(a). Such reasons include: 1) when a court of appeals panel renders a decision in
conflict with that of another court of appeals panel on the same legal issue; 2) when the court
of appeals decides a question of state or federal law in a way that is in conflict with a
decision of this Court; 3) when the court of appeals9 decision has so far departed from the
accepted and usual course of judicial proceedings or has sanctioned such a departure by a
lower court so as to call for an exercise of this Court's power of supervision; and 4) when the
court of appeals decides an important question of state or federal law which has not been, but
should be settled by this Court. Id.
The petition in this case does not present any question of importance within the
categories listed, nor does it raise any other "special" or "important" reason for granting
certiorari review. More important, however, is that the court of appeals' order is reasonable,
permitted by court rule, and has yet to harm defendant.
Rule 11(g), Utah Rules of Appellate Procedure, provides that if a report of the
evidence or proceedings or transcript is unavailable, a statement of the evidence or
proceedings "from the best available means, including recollection," may be prepared. (The
text of Utah R. App. P. 11 is reproduced in Addendum B). The rule also provides that the
3

appellee have input in the statement with the proviso that the "statement and any objection
or proposed amendments shall be submitted to the trial court for settlement and approval."
Utah R.App. P. 11(g).
The State acknowledges that it may be difficult, and perhaps impossible, to adequately
reconstruct a day of testimony, which is why the State did not oppose defendant's original
motion for summary reversal. However, we cannot know that it is impossible unless the
attempt is made. Moreover, the court of appeals' order is permissible under rule 11(g) and
imposes no unfairness on defendant. If, in fact, it turns out that a fair and complete statement
of evidence or proceedings cannot be made, defendant can seek further relieffromthe court
of appeals. In the meantime, defendant cannot show that he has been, or will be, harmed by
the court of appeals' order. Review of the court of appeals' order then would be premature.
CONCLUSION
Defendant has not presented a "special or important" reason for this Court to review
the court of appeals' order of temporary remand in this case, nor has he shown that he will
suffer any harmfromit. This Court should therefore deny the petition for a writ of certiorari.
RESPECTFULLY SUBMITTED this^day of

^CLnuLajry

JAN GRAHAM
Attorney General

''ZdMt/T)

Ll^^/2^.
T
iAtJRAB.DUPAIX'
Assistant Attorney General
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ADDENDUM A
Court of Appeals' Order of Remand
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S t a t e of Utah,
Plaintiff and Appellee,

COURT OF APPEAL
ORDER OF REMAND
Case No. 990647-CA

v.
Joseph P. Tunzi,
Defendant and Appellant

Before Judges Greenwood, Bench, and Orme.
This matter is before the court on Tunzi's motion for
summary reversal. He asks that we reverse the judgment against
him and order a new trial because the trial court cannot locate
the videotape of the second day of a two day trial.
IT IS HEREBY ORDERED that the matter is temporarily remanded
to the trial court for preparation and approval of "a statement
of evidence or proceedings" pursuant to Utah R. App. P. 11(g) .
DATED this j^Q day of November, 1999.
FOR THE COURT:

/&**>#/U %**£,

Russell W. Bench, Judge

ADDENDUM B
Rule 11, Utah Rules of Appellate Procedure

(c) Filing of response. The party moved against shall have 10 days from the
service of such a motion in which to file a response-An original response and
seven copies shall be filed in the Supreme Court. An original response and four
copies shall be filed in the Court of Appeals.
(d) Submission of motion; suspension of further proceedings. Upon the filing
of a response or the expiration of time therefor, the motion shall be submitted
to the court for consideration and an appropriate order. The time for taking
other steps in the appellate procedure is suspended pending disposition of a
motion to affirm or reverse or dismiss.
(e) Ruling of court. The court, upon its own motion, and on such notice as it
directs, may dismiss an appeal or petition for review if the court lacks
jurisdiction; or may summarily affirm the judgment or order which is the
subject of review, if it plainly appears that no substantial question is presented; or may summarily reverse in cases of manifest error.
(f) Deferral of ruling. As to any issue raised by a motion for summary
disposition, the court may defer its ruling until plenary presentation and
consideration of the case.
(Amended effective April 1, 1996.)
Amendment Notes. — The 1996 amendment inserted "or an order granting a petition
under Rule 5(e)" in Subdivision (a).
NOTES TO DECISIONS
Dismissal by court.
Permissive nature of motion.
Summary affirmance.
Time for
filing.
Cited.
. ,.
.
n.
Dismissal oy court
<i ^ 1 1 ! ^
(i.e., dismissal) on courts own motion. See
Thompson v. Jackson, 743 P.2d 1230 (Utah Ct.
App 1987)
Permissive nature of motion
Appellate court's lack of jurisdiction to consider defendant's cross-appeal was not waived
by plaintiffs failure to move for dismissal under Subdivision (a). This rule is permissive, not
mandatory, and a lack of subject matter jurisdiction cannot be waived. Glezos v. Frontier
Inv., 896 P.2d 1230 (Utah Ct. App. 1995).
Summary affirmance
Summary affirmance under this rule is a

determination of the appeal on its merits, after
the parties have been afforded a full and adequate opportunity to present relevant arguments and authorities. An appellate court's
rejection of appellant's contentions as
unmeritorious does not deny him his right of
Hayward. 764 P.2d 993
{ Hernandez
<«*h C t App. 1988); StatVv. Palmer. 786 P.2d
,«/>«., j . . . U n d .e r fr r m e r
n i f l / T T l( , JT *\
™\
V^L^IT ^
*
°
u e 10,%
*
"**** R- Ct. App.)
Time for filing
A motion for summary disposition that is
clearly meritorious supports a suspension of
the time limitation contained in this rule,
Bailey v. Adams, 798 P.2d 1142 (Utah Ct. App.
1990).
Cited in Benchmark, Inc. v. Salt Lake Valley
Mental Health Bd.t Inc., 830 P.2d 218 (Utah
1991).

Rule 11. The record on appeal.
(a) Composition of the record on appeal. The original papers and exhibits
filed in the trial court, the transcript of proceedings, if any, the index prepared
by the clerk of the trial court, and the docket sheet, shall constitute the record
on appeal in all cases. A copy of the record certified by the clerk of the trial
court to conform to the original may be substituted for the original as the
record on appeal. Only those papers prescribed under paragraph (d) of this rule
shall be transmitted to the appellate court.
(b) Pagination and indexing of record.
(1) Immediately upon filing of the notice of appeal, the clerk of the trial court
shall securely fasten the record in a trial court case file, with collation in the
following order
(A) the index prepared by the clerk;
(B) the docket sheet;
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(C) all original papers in chronological order;
(D) all published depositions in chronological order; and
(E) all transcripts prepared for appeal in chronological order.
(2)(A) The clerk shall mark the bottom right corner of every page of the^
collated index, docket sheet, and all original papers as well as the cover page
only of all published depositions and the cover page only of each volume o£>
transcripts constituting the record with a sequential number using one seriesi
of numerals for the entire record.
(B) If a supplemental record is forwarded to the appellate court, the cleric
shall collate the papers, depositions, and transcripts of the supplemental
record in the same order as the original record and mark the bottom rights
corner of each page of the collated original papers as well as the cover page only 4
of all published depositions and the cover page only of each volume ~ofc
transcripts constituting the supplemental record with a sequential number
beginning with the number next following the number of the last page of the
original record.
(3) The clerk shall prepare a chronological index of the record. The index
shall contain a reference to the date on which the paper, deposition or
transcript was filed in the trial court and the starting page of the record on
which the paper, deposition or transcnpt will be found.
(4) Clerks of the trial and appellate courts shall establish rules and"1
procedures for checking out the record after pagination for use by the parties'*
in prepanng briefs for an appeal or in prepanng or briefing a petition for writ
of certiorari.
(c) Duty of appellant After filing the notice of appeal, the appellant, or in the;
event that more than one appeal is taken, each appellant, shall comply withi
the provisions of paragraphs (d) and (e) of this rule and shall take any other'
action necessary to enable the clerk of the trial court to assemble and transmit^
the record. A single record shall be transmitted.
(d) Papers on appeal.
(1) Criminal cases. All of the papers in a criminal case shall be included by
the clerk of the trial court as part of the record on appeal.
(2) Civil cases. In all civil cases, the papers to be transmitted shall consist ot
the following.
(A) Civil cases with short records. In civil cases where all the papers,
excluding any transcripts, total fewer than 300 pages, all of the papers will be*
transmitted to the appellate court upon completion of the filing of briefs. Iai
such "cases, the appellant shall serve upon the clerk of the trial courts
simultaneously with the filing of appellant's reply brief, notice of the date on?
which appellant's reply brief was filed. If appellant does not intend to file^j
reply brief, appellant shall notify the clerk of the trial court of that fact within.
30 days of the filing of appellee's brief.
(B) All other civil cases. In all other civil cases where the papers, excluding
any transcripts, are or exceed 300 pages, all parties shall file with the clerk oC
the trial court, within 10 days after briefing is completed, a joint or separate1
designation of those papers referred to in their respective briefs. Only those
designated papers and the following, to the extent applicable, shall bej
transmitted to the clerk of the appellate court by the clerk of the trial courfca
(i) the pleadings as defined in Rule 7(a), Utah Rules of Civil Procedure;
(ii) the pretrial order, if any;
dii) the final judgment, order, or interlocutory order from which the appeal'
is taken;
(IV) other orders sought to be reviewed, if any;
(v) any supporting opinion, findings of fact or conclusions of law filed or
delivered by the trial court;
'vi) the motion, response, and accompanying memoranda upon which the?
court rendered judgment, if any;
ivu) jurv instructions given, if any;

(vrii) jury verdicts and interrogatories, if any;
(ix) the notice of appeal.
(3) Agency cases. Where all papers in the agency record total fewer than 300
pages, the agency shall transmit all papers to the appellate court. Where all
papers in the agency record total 300 or more pages, the parties shall, within
10 days after briefing is completed, file with the agency a joint or separate
designation of those papers necessary to the appeal. The agency shall transmit
those designated papers to the appellate court. Instead of filing all papers or
designated papers, the agency may, with the approval of the court, file only the
chronological index of the record or of such parts of the record as the parties
may designate. All parts of the record retained by the agency shall be
considered part of the record on review for all purposes.
(e) The transcript of proceedings; duty of appellant to order; notice to
appellee if partial transcript is ordered.
(1) Request for transcript; time for filing. Within 10 days after filing the
notice of appeal, the appellant shall request from the court executive a
transcript of such parts of the proceedings not already on file as the appellant
deems necessary. The request shall be in writing, and, within the same period,
a copy shall be filed with the clerk of the trial court and the clerk of the
appellate court. If the appellant desires a transcript in a compressed format,
appellant shall include the request for a compressed format within the request
for transcript. If no such parts of the proceedings are to be requested, within
the same period the appellant shall file a certificate to that effect with the clerk
of the trial court and a copy with the clerk of the appellate court.
(2) Transcript required of all evidence regarding challenged finding or
conclusion. If the appellant intends to urge on appeal that a finding or
conclusion is unsupported by or is contrary to the evidence, the appellant shall
include in the record a transcript of all evidence relevant to such finding or
conclusion. Neither the court nor the appellee is obligated to correct appellant's
deficiencies in providing the relevant portions of the transcript.
(3) Statement of issues; cross-designation by appellee. Unless the entire
transcript is to be included, the appellant shall, within 10 days after filing the
notice of appeal, file a statement of the issues that will be presented on appeal
and shall serve on the appellee a copy of the request or certificate and a copy
of the statement. If the appellee deems a transcript of other parts of the
proceedings to be necessary, the appellee shall, within 10 days after the service
of the request or certificate and the statement of the appellant, file and serve
on the appellant a designation of additional parts to be included. Unless within
10 days after service of such designation the appellant has requested such
parts and has so notified the appellee, the appellee may within the following 10
days either request the parts or move in the trial court for an order requiring
the appellant to do so.
(f) Agreed statement as the record on appeal. In lieu of the record on appeal
as defined in paragraph (a) of this rule, the parties may prepare and sign a
statement of the case, showing how the issues presented by the appeal arose
and were decided in the trial court and setting forth only so many of the facts
averred and proved or sought to be proved as are essential to a decision of the
issues presented. If the statement conforms to the truth, it, together with such
additions as the trial court may consider necessary fiilly to present the issues
raised by the appeal, shall be approved by the trial court. The clerk of the trial
court shall transmit the statement to the clerk of the appellate court within the
time prescribed by Rule 12(bX2). The clerk of the trial court shall transmit the
index of the record to the clerk of the appellate court upon approval of the
statement by the trial court.
(g) Statement of evidence or proceedings when no report was made or when
transcript is unavailable. If no report of the evidence or proceedings at a
hearing or trial was made, or if a transcript is unavailable, or if the appellant
is impecunious and unable to afford a transcript in a civil case, the appellant
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may prepare a statement of the evidence or proceedings from the best available
means, including recollection. The statement shall be served on the appellee,
who may serve objections or propose amendments within 10 days after service.
The statement and any objections or proposed amendments shall be submitted
to the trial court for settlement and approval and, as settled and approved,
shall be included by the clerk of the trial court in the record on appeal.
(h) Correction or modification of the record. If any difference arises as to
whether the record truly discloses what occurred in the trial court, the
difference shall be submitted to and settled by that court and the record made
to conform to the truth. If anything material to either party is omittedfromthe'
record by error or accident or is misstated, the parties by stipulation, the trial,
court, or the appellate court, either before or after the record is transmitted,
may direct that the omission or misstatement be corrected and if necessary
that a supplemental record be certified and transmitted. The moving party, or
the court if it is acting on its own initiative, shall serve on the parties a
statement of the proposed changes. Within 10 days after service, any party
may serve objections to the proposed changes. All other questions as to the
form and content of the record shall be presented to the appellate court.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995; January 1,
1998; April 1, 1998.)
Advisory Committee Note. — The rule is
amended to make applicable in the Supreme
Court a procedure of the Court of Appeals for
preparing a transcript where the record is
maintained by an electronic recording device.
The rule is modified slightly from the former
Court of Appeals rule to make it the appellant's
responsibility, not the clerk's responsibility to
arrange for the preparation of the transcript.
Amendment Notes. — The 1995 amendment inserted "or if the appellant is impecunious and unable to afford a transcript in a civil
case" in Subdivision (g).
The 1997 amendment, effective January 1,
1998. in Subdivision (eXl) substituted "court

executive* for "reporter" in the first sentence.,
and deleted the last four sentences concerning
transcribing recorded proceedings where there
was no reporter and deleted Subdivision (eX4)*
concerning payment of the reporter.
The 1998 amendment substituted "collated
index, docket sheet, and all" for "collated" in
Subdivision (b)(2)(A); inserted the language beginning "original papers'* and ending "constituting the" before "record" in Subdivision'
(b)(2)(A) and before "supplemental record" inSubdivision (b)(2)(B); and inserted "deposition
or transcript" in two places in Subdivision
(b)(3).

NOTES TO DECISIONS
Correction or modification.
—Supplemental record.
Notice of transmission.
Purpose.
—Supplementation denied.
Evidence.
Incomplete record.
Statement where transcript unavailable.
—Adequacy of procedures.
Right to appeal.
Transcript.
—Factual matters.
—Purpose of rule.
Cited.
Correction or modification
—Supplemental record
In considering a motion to supplement the
record, the appellate court should evaluate several factors. These include the need for the
supplemental material, prior opportunity to
introduce the supplemental material, and
length of the resulting delay. Under appropriate circumstances and in the interest of judicial
economy, the court will deny a motion to supplement the record. Jeschke v. Willis. 793 P.2d

428 (Utah Ct. App. 1990).
The trial court properly supplemented the>
record with respect to the circumstances surrounding the question of whether defendant
waived his right to a jury trial, when the trial
court had the parties submit proffers of evidence in the form of affidavits to the trial judge
stating the recollection each had of the circumstances surrounding the waiver. State v~
Moosman, 794 P.2d 474 (Utah 1990).
——Notice of transmission
Although this rule does not require notice to.
the parties of transmittal of any supplemental'
records, it is advisable to give notice of any
proposed action that may affect the parties^
rights or responsive procedures. William C.i
Moore & Co. v. Sanchez. 6 Utah 2d 309, 313:
P.2d 461 (1957).
——Purpose
It is not improper for the Supreme Court to3
consider a supplemental record for purposes of
determining if the trial court's ruling was sup-,
ported bv competent evidence. Bawden &
Assocs. v."Smith. 646 R2d 711 (Utah 1982). -;
A motion under Subdivision (h) is appropriH

